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PLAINTIFF’S BRIEF IN OPPOSITION TO
DEFENDANTS’ MOTION FOR JUDGMENT ON THE PLEADINGS

Plaintiff DonutNV Franchising, Inc. (“DonutNV” or “Plaintiff’) submits this brief in

opposition to the motion for judgment on the pleadings filed by defendants Sean Kelly (“Kelly™)
and Relentless Inc. t/d/b/a Unhappy Franchisee (“Relentless” and, together with Kelly, the
“Defendants”). For the reasons set forth below, Plaintiff respectfully requests that Defendants’

motion be denied and this matter proceed to discovery.
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I. INTRODUCTION

Plaintiff DonutNV brought claims against Defendants Kelly and Relentless for tortious
interference with contract and defamation per se. In response, Defendants did not file preliminary
objections; rather, they answered Plaintiff’s Complaint and filed Counterclaims. To date, no
meaningful discovery has been exchanged — Plaintiff served discovery on Defendants, but
Defendants provided non-material responses, largely interposed objections, and produced no
documents. Viewed through the traditional standards of disposing of claims before trial, and the
need for an adequate record to be developed to ensure fair adjudication of claims on their merits,
Plaintiff’s claims are well-pleaded and meritorious. Therefore, judgment on the pleadings is
inappropriate.

Yet, Defendants claim that merely invoking a newly adopted statute' which has yet to be
interpreted by any Pennsylvania court—and for which no detailed, substantive, or procedural rules
have been established—requires that Plaintiff’s otherwise meritorious claims immediately be
dismissed without any discovery whatsoever. In order words: Defendants assert that Plaintiff’s
otherwise meritorious defamation and tortious interference claims must be dismissed before
discovery — on the bare allegation that Defendants’ purported First Amendment rights are being
“chilled.” Defendants’ interpretation of the statute would, essentially, cause a dramatic and
sweeping change to—indeed, virtually do away with—the traditional and well-established claims
of tortious interference and defamation.

As further discussed below, and among other things:

e The UPEPA guards only against meritless or frivolous claims, not every claim
where First Amendment rights are baselessly asserted.

! Pennsylvania’s Uniform Public Expression Protection Act (the “UPEPA”).
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o Likewise, the UPEPA guards only against meritless or frivolous claims, not every
claim where matters of public or social importance are baselessly asserted.

e Because the Pennsylvania Supreme Court have yet to adopt procedural rules to
specifically determine whether a claim is baseless, meritless, frivolous, or brought
for improper purpose in connection with the UPEPA, the Court should decide these
issues by applying the traditional and well-established procedural mechanisms and
standards used to “weed out” such claims prior to trial.

e Here, Defendants have not filed their UPEPA motion in a timely manner (within
60 days of service of the Complaint, as required) but, instead, rely on an ill-timed
motion for judgment on the pleadings to dismiss Plaintiff’s claims.

e Because Defendants fail to carry their burden to demonstrate entitlement to
judgment on the pleadings, Defendants’ motion should be denied and this matter
should proceed to discovery.

e This result does not do violence to the either the letter or spirit of the UPEPA.
Plaintiff respectfully asserts that while the statute apparently seeks to provide a
mechanism for the earliest possible dismissal of a claim within its ambit, it does not
set forth a particular stage in a lawsuit at which this must happen and—as set forth
above—it certainly does not say that otherwise meritorious claims that should
proceed to trial must be dismissed, leaving the injured Plaintiff without a remedy
despite bringing well-pleaded, well-recognized, factually and legally supportable
causes of action against Defendants.

In summary, Defendants’ motion for judgment on the pleadings should be denied and Plaintiff’s
claims should proceed to discovery.

I1. RELEVANT FACTS?

A. General Background

Defendant Kelly is the owner of defendant Relentless, which operates a website known as

Unhappy Franchisee (the “Website). (Compl. 49 1, 2). Through the Website, Defendants extort

money out of participants in the franchise industry by: (i) posting untrue, false, and defamatory
statements and information about these participants on the Website; (ii) publishing these untrue,

false, and defamatory statements through the Website or otherwise transmitting them to third

2 These well-pleaded facts are set forth in Plaintiff’s Complaint (“Compl.”), attached hereto
as Exhibit “A” for the Court’s convenience.
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parties for the purpose of interfering with and harming these participants’ existing and prospective
business relationships; and (iii) then offering to remove the untrue, false, and defamatory
statements from the Website in exchange for the payment of money — sometimes disguised as a
purported “consulting fee.” (Compl. q 3).

Plaintiff DonutNV is a victim of Defendants’ scheme but refuses to give in to this
blackmail, despite Kelly’s personal attempt to intimidate DonutNV by promising certain
unspecified dire consequences if DonutNV tried to sue him instead of giving in to his demands
without a fight. (Compl. § 4). On account of Defendants’ wrongful scheme, Plaintiff brings claims
for tortious interference and defamation per se. (Compl. § 5). The chief wrongdoer, Kelly, is
personally liable for all tortious acts of his company, Relentless, pursuant to Pennsylvania’s
participation theory. (Compl. 9 6).

B. The DonutNV Franchise System

DonutNV is a franchisor with franchisees operating at over 100 locations in the United
States. (Compl. 4 13). A DonutNV franchise essentially consists of a customized food truck which
can be driven to various locations and events within the franchisee’s sales territory, from which
fresh donuts are made and sold along with beverages. (Compl. q 14). DonutNV has valuable
business relationships with its current and prospective franchisees and various franchise promoters
who match prospective franchisees with suitable franchises. (Compl. § 15).

C. Defendants’ Defamatory And Extortionate Website

Through their Website, Defendants publish articles and/or “blogs” relating to the franchise
industry. (Compl. 9 17). More specifically, Kelly and Relentless purport to post materials
supposedly to alert individuals and businesses who may be interested in owning a franchise about
franchises that Defendants allege have engaged in misconduct or unethical business practices.

(Compl. q 18).
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However, at least with respect to the DonutNV franchise system, the purpose of
Defendants’ business is not to inform and/or protect prospective franchisees but, rather, to target
DonutNV by posting scandalous, defamatory, and untrue statements about them, and when
contacted by the targeted franchisor, to demand payment (disguised as a “consulting fees”) as a
quid pro quo to remove the posts. (Compl. § 19). This is bribery, extortion, and blackmail. (Compl.
4 20). DonutNV was recently victimized by Defendants’ scheme and—as a consequence—filed
this lawsuit. (Compl. q 22).

While Defendants claim that this lawsuit is somehow chilling or preventing their speech,
the reality is that even after this lawsuit was filed they continue to post negative, tortiously, and
defamatory statements about DonutNV, undeterred by any consequences.

D. Samples Of Defendants’ Tortious And Defamatory Statements

Defendants’ statements about DonutNV included, but are not limited, to the following:

o An untrue statement that a franchisee was struggling to purchase Christmas gifts
for his or her children while the owners of DonutNV were flying to the Bahamas in
a private jet. The owners did not fly by “private jet.”

o Untrue statements accusing DonutNV and its owners of “destroying people’s lives”
and of “hurting people.”

o An untrue statement that one-half of the DonutNV franchisees were failing.

o An additional untrue statement that DonutNV’s owners flew by private jet to the
Bahamas. Again, this never occurred.

o A false claim that DonutNV’s owners are the “victims of bad advisors.”
o A false accusation that DonutNV partners with unscrupulous franchise promoters.
o Yet a third untrue statement accusing DonutNV’s owners of “flying private to the

Bahamas all the time.”

(Compl. q 22(A)-(G). Numerous additional defamatory and tortious statements can be found on

Defendants’ Website, which continues to disseminate this false material to the public.
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As if these were not enough, defendant Kelly attempted to bolster his untrue statements,
and provide them with some false patina of fake credibility, by representing that he had “spent the
better part of 3 decades growing start-up franchises into true franchise success stories” and-from
that seat of supposed industry knowledge-proceeded to criticize DonutNV and its owners,
including an accusation that DonutNV was a “money grab” and a “Ponzi scheme.” (Compl. ¢
22(H). This is clearly defamation per se. Other posts are in the same false vein, including false
accusations that DonutNV is somehow filing deceptive documents with the Federal Trade
Commission. (Compl. § 23). This, too, is defamation per se. As a final matter, when requested to
remove the false and misleading statements and information from the Website, Defendants began
demanding payment to do so and otherwise refused. (Compl. § 24). Consequently, DonutNV has
been forced to defend itself against the false and misleading statements and information that
continue to be published on the Website by Defendants through this lawsuit. (Compl. 9 25).

DonutNV has been contacted by current and potential franchisees, and franchise brokers,
regarding the false and misleading statements and information that continue to be published on the
Website by Defendants. (Compl. § 26). Due to these false and misleading statements and
information that continue to be published on the Website, DonutNV has lost franchisees and
potential franchisees (and therefore a substantial amount of revenue), and also lost valuable
relationships with franchise brokers and advertisers/marketers. (Compl. § 27). The false and
misleading statements and information on the Website continue to cause severe harm to
DonutNV’s reputation in the industry and also causing a concomitant loss of goodwill that the
business and its owners had carefully built up over the years. (Compl. q 28). Defendants’ actions
and inactions are the direct and proximate cause of DonutNV’s humiliation, reputational damage

and economic loss. (Compl. q 29). Defendants’ failure to remove and otherwise retract the false
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and misleading statements and information on the Website has only exacerbated DonutNV’s
injuries, which are continuing so long as the false and misleading statements and information
continue to be published by Defendants. (Compl. q 30).

III. PROCEDURAL HISTORY

On account of Defendants’ wrongful activities, DonutNV commenced this lawsuit and
brought claims against Defendants for tortious interference and defamation. DonutNV also served
written discovery upon Defendants, which Defendants largely refused to answer. DonutNV
therefore filed a motion to compel. On the eve of oral argument on the motion to compel,
Defendants filed the instant motion for judgment on the pleadings, arguing, among other things,
that Pennsylvania’s recently adopted UPEPA required immediate dismissal of DonutNV’s lawsuit
without any discovery taken. While DonutNV did not believe that the UPEPA provided summary
and completely immunity to Defendants—as Defendants argue—DonutNV and Defendants, at the
motion to compel argument, agreed that the Court would decide the motion for judgment on the
pleadings and, if the motion were denied (as it should be) Defendants would the respond fully and
completely to DonutNV’s outstanding discovery requests. This was entered as an Order of the
Court.

IV.  QUESTION INVOLVED

Should Defendants’ motion for judgment on the pleadings be
denied?

Suggested Answer: Yes.

Should Plaintiff be awarded reasonable attorney fees, costs and
expenses as allowed to a prevailing party under UPEPA?

Suggested Answer:  Yes.
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V. ARGUMENT

A. Under The Standard Of Review For Judgment On The Pleadings, The Motion
Must Be Denied

The standard of review for granting judgment on the pleadings is well-established. A
motion for judgment on the pleadings is in the nature of a demurrer; all of the opposing party’s
well-pleaded allegations are viewed as true but only those facts specifically admitted by him may

be considered against him. Sejpal v. Corson, Mitchell, Tomhave & McKinley, M.D.’s, Inc., 665

A.2d 1198, 1199 (1995). See also Beardell v. Western Wayne S.D., 496 A.2d 1373, 1375 (Pa.

Commw. Ct. 1985) (a motion for judgment on the pleadings may be granted only in cases where
no facts are at issue and the law is so clear that a trial would be a fruitless exercise); Gallo v. J.C.

Penney Cas. Ins. Co., 476 A.2d 1322, 1324 (Pa. Super. Ct. 1984) (a judgment on the pleadings

shall not be entered when there are unknown or disputed issues of fact).

This standard is insurmountable for Defendants. First, DonutNV’s well-pleaded
allegations, which must be taken as true, demonstrate that DonutNV has stated claims against
Defendants that have sufficient merit to survive a motion for judgment on the pleadings and
proceed to discovery. Second, DonutNV has admitted no material facts that can be used against it
and that would, in and of themselves, require judgment on the pleadings in Defendants’ favor.
Third, the UPEPA was not intended to immunize a defendant from otherwise meritorious tortious
interference and defamation claims.> Thus, under any traditional view of a motion for judgment

on the pleadings, the motion presented here necessarily must be denied.

3

As to this point, in Beardell, supra, the appellate court reversed the trial court and held that
the trial court erred by disposing of plaintiff’s claim based on Pennsylvania’s sovereign immunity
statute before the complete factual record necessary to determine whether the statute should apply
had been developed. 496 A.2d at 1377. By analogy, the same situation is present here, and the
same result should be reached: there is absolute no record under which this Court can determine
whether the UPEPA even applies, let alone at such an early stage so as to oust DonutNV from
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Also, it must be noted that the Pennsylvania Superior Court has been reluctant to
countenance dismissal of well-pleaded defamation claims via judgment on the pleadings. In Rubin

v. CBS Broadcasting, Inc., a former school police officer brought a defamation lawsuit against a

broadcast company and its news anchor, alleging that they had published defamatory statements
about him that caused him to lose his job and that otherwise harmed his reputation. 170 A.3d 560,
563 (Pa. Super. Ct. 2017). Defendants filed a motion for judgment on the pleadings, which the trial
court granted. Id. The appellate court reversed the trial court, holding that the trial court did not
have enough information to determine whether the alleged defamatory statements were true or
false; nor did the trial court have any information pertaining to the source of the information
defendants relied upon in reporting on the matter, or what investigation they did to determine the
information was true and correct before reporting on it. Id. at 568. Thus, granting a motion for
judgment on the pleadings, without allowing the defamation plaintiff to develop a sufficient record
in discovery, was reversible error on the part of the trial court.

B. DonutNV’s Claims Are Meritorious And Not Frivolous

Considering the well-pleaded allegations of the Complaint, which included screen shots of
many of the tortiously interfering and defamatory statements in question, it is clear that DonutNV’s
claims are anything but frivolous.

As an initial matter, the posts in question on their face—and without further analysis—
constitute defamation per se. Defamation per se are words that impute to plaintiff: (i) criminal
offense; (ii) loathsome disease; (iii) business misconduct; or (iv) serious sexual misconduct.

Goldfarb v. Kalodimos, 539 F. Supp.3d 435, 461 (E.D. Pa. 2021). An accusation of business

misconduct is one that ascribes to another conduct, characteristics, or a condition that would

Court even though DonutNV has stated a claim that—all other things being equal—would survive
attach a demurrer or motion for judgment on the pleadings.
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adversely affect his fitness for the proper conduct of his lawful business. Id. Between Defendants
accusing DonutNV of running a “Ponzi scheme” and the other posts set forth above, the
defamatory statements here comfortably fit into prongs (i) and (iii) of what Goldfarb held
constitutes defamation per se.

Aside from being actionable as defamation per se (and tortious interference), DonutNV’s
claims are not “frivolous.” In Pennsylvania, “frivolous” claims are generally described in
connection with the so-called “Dragonetti Act,” codified at 42 Pa.C.S. §§ 8351 ef seq. Generally,

29 ¢¢

under the statute, a claim is “frivolous” if it is brought in a “grossly negligent manner,” “without
probable cause” or “primarily for a purpose other than that of securing property discovery, joinder
of parties or adjudication of the claim in which the proceedings are based.” Id.

“Gross negligence” is defined as the want of even scant care and the failure to exercise
even that care which a careless person would use. Moreover, a party has “probable” cause to bring
a civil action if he believes in the existence of the facts upon which the claim is based and either:
(1) reasonably believes that under those facts his claim may be valid under existing or developing
law or (ii) believes as an attorney of record, in good faith, that his procurement, initiation or

continuation of a civil cause is not intended to merely harass or maliciously injure the opposite

party. See Guerrier v. State Farm, 605 F. Supp.3d 664, 671-72 (E.D. Pa. 2022) (discussing the

indicia that means a claim is not “frivolous” or “brought for an improper purpose”). In light of the
foregoing, by definition, DonutNV’s claims cannot be considered “frivolous” or “brought for an

improper purpose.”
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C. Rules Of Statutory Construction Indicate That Defendants’ Motion For
Judgment On The Pleadings Should Be Denied

As set forth above, plaintiff DonutNV has unequivocally established that its claims against
Defendants: (i) have survived demurrer, in that Defendants did not file preliminary objections;
(i1) cannot be disposed of under the standards applicable to a motion for judgment on the pleadings;
(ii1) are anything but “frivolous,” as that term has been defined and recognized in statutory and
common law; and (iv) have not been brought for an “improper purpose,” as that term has been
defined and recognized in statutory and common law.

The central question is, thus, can and should the UPEPA be interpreted to immunize
Defendants from otherwise valid and actionable claims for tortious interference and defamation
per se? DonutNV respectfully—but firmly—believes that the answer to this question is an
emphatic “no.”

Before delving into the specific provisions of this newly enacted law, DonutNV reviews
the well-established canons of statutory construction. Interpretation of a statute is generally a

matter of law. Academy Charter School v. Harrisburg S.D., 934 A.2d 189, 192 (Pa. Commw. Ct.

2007). Importantly, in construing a statute, it is presumed that the legislature “does not intend a

result that is absurd, impossible of execution or unreasonable.” Summit School v. Penna. Dept. of

Educ., 108 A.3d 192, 197 (Pa. Commw. Ct. 2015). Thus, “statutes should receive a sensible
construction and should be construed, if possible, so that absurdity and mischief may be avoided.”
Id. Finally, statutes should not be interpreted to nullify common law principles unless they
expressly so state but, rather, should be interpreted to comport with the common law. In re
Rodriguez, 791 A.2d 441, 442-43 (Pa. Commw. Ct. 2002).

Here, interpreting the UEPA to immunize Defendants’ from DonutNV’s well-pleaded

claims merely because Defendants file a judgment on the pleadings that argues—with little

10
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analysis—that Defendants enjoy blanket immunity to defame and harm (and even blackmail)
DonutNV would violate each and every one of these canons. Indeed, finding in favor of
Defendants on this motion upon this (non-existent) record would be tantamount to erasing the
torts of defamation and defamation-based tortious interference out of the common law entirely.
If this does not constitute an absurd, unreasonable, and impracticable result, nothing does.

D. The UPEPA Cannot Be Interpreted To Require Such Early Dismissal Of

DonutNV’s Otherwise Well-Pleaded And Proper Claims And Thereby
Immunize Defendants’ Tortious Conduct

The Uniform Law Comment to Pennsylvania’s UPEPA in Section 8340.11 states that the
statute is designed to prevent and protect against “Strategic Lawsuits Against Public Participation”
and, thus, is an anti-SLAPP act. This Uniform Law Comment describes SLAPP lawsuits as
follows:

[wlhile SLAPP suits masquerade as ordinary lawsuits the
conceptual features which reveal them as SLAPP’s are that they are
generally meritless suits brought by large private interests to deter

common citizens from exercising their political or legal rights or to
punish them for doing so.

Right out of the gate, this description of the UPEPA demonstrates that it is not applicable to
DonutNV’s claims against Defendants. DonutNV’s lawsuit is not “meritless,” nor has it been
“brought by large private interest to deter common citizens” from exercising their rights. In fact,
this lawsuit is nothing more than a garden-variety tortious interference and defamation lawsuit
brought by one private commercial enterprise against another private commercial enterprise.*
In Sections 8340.13 and 8340.14, Uniform Law Comment 2 states:
the Act's procedural features are designed to prevent substantive

consequences: the impairment of First Amendment rights and the
time and expense of defending against litigation that has no

4 Defendants are certainly not registered as a non-profit business advocating for some public

concern and—regardless—their “blackmail by defamation” scheme would be out of character for
any bona fide guardian of the “common weal.”

11



Lancaster County Prothonotary E-Filed - 4 Aug 2025 02:28:29 PM
Case Number: CI-25-00737

demonstrable merit...As stated by one California court, ‘[t]he point
of the anti-SLAPP statute is that you have a right not to be dragged
through the courts because you exercised your constitutional rights.’

However, as discussed above, DonutNV’s claims are not meritless. There is nothing in the UPEPA
that indicates that it provides immunity against meritorious claims, even if such claims arise out
of Defendants’ alleged free speech rights.

Indeed, this concept—that the UPEPA does not immunize a defendant against a plaintiff’s
meritorious claims—is enshrined in Section 8340.15, which provides that Defendants enjoy
immunity under the statute only if the following apply:

A person is immune from civil liability for a cause of action based
on protected public expression if any of the following paragraphs

apply:

(1) The party asserting the cause of action based on protected public
expression fails to:

(1) establish a prima facie case as to each essential element
of the cause of action; or

(i1) state a cause of action upon which relief can be granted.

(2) There is no genuine issue as to any material fact, and the person
against whom the cause of action based on protected public
expression has been asserted is entitled to judgment as a matter of
law in whole or in part.

42 Pa.C.S.A. § 8340.15.

None of these requirements are met here. At this point, DonutNV has pleaded the elements
of its claims (thus establishing a prima facie case for each claim) and has stated causes of action
for which relief can be granted. This is further demonstrated by the fact that Defendants did not
file preliminary objections to DonutNV’s claims. Also, as discussed above, Defendants are not
now entitled to judgment as a matter of law on DonutNV’s claims, and especially not via

Defendants’ defective motion for judgment on the pleadings. Put another way, Defendants claim

12
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immunity under the statute but ignore that the prerequisites for such immunity—as set forth in
Section 8340.15—have not been met. At best, Defendants’ claim of immunity is highly premature.

Defendants’ motion arguing that it should enjoy complete immunity also is untimely. The
Complaint was filed on February 3, 2025 and Defendants were served on March 3, 2025.
According to Section 8340.16 (a) and (b)(1), a motion asserting immunity under the UPEPA was
required to be filed within sixty (60) days after service (which would have made the motion due
on May 2, 2025). Yet, Defendants filed this motion invoking the UPEPA in mid-July 2025, well
outside of the sixty (60) day deadline.

That being said, Section 8340.16(c) of the UPEPA does allow Defendants to raise the
statutory immunity issue via motions filed under other Rules of Civil Procedure—such as Rule
1034 allowing motions for judgment on the pleadings—but having chosen this route, Defendants’
are bound by the standards of review and procedures relating to Rule 1034. The special procedures
pertaining to raising the statutory immunity defense in the balance of Section 8340.16 appear to
apply only to those motions timely filed under Section 8340.16 (a) and (b)(1), but not when another
Rule of Civil Procedure—such as those pertaining to demurrer, judgment on the pleadings,
summary judgment or non-suit at trial are used.

In short, Section 8340.16 of the UPEPA demonstrates that the Court can dispose of this
motion for judgment on the pleadings as an ordinary, garden-variety motion for judgment on the
pleadings, with no special considerations or shifting of burdens in Defendants’ favor merely
because Defendants have invoked the UPEPA. Since Defendants have failed to carry their burden
to demonstrate entitlement to judgment on the pleadings, their motion should be denied and
discovery should be allowed to commence forthwith. Such a result would comport not only with

the plain language of the UPEPA, but also with the rules of statutory construction, discussed above.
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Also, when examined under the above statutory rubric, it is clear that Defendants’ assertion
of protected public expression immunity via this motion for judgment on the pleadings is frivolous
or filed solely with intent to delay the proceeding, and under such circumstances the UPEPA states
that the Court “shall award the opposing party [namely, DonutNV] attorney fees, court costs and
expenses of litigation, incurred in opposing the assertion of protected public expression
immunity.” See Section 8340.18(b) of the UPEPA.

E. The Commercial Speech Exception Bars Application Of The UPEPA Here

Under Section 8314(b)(3), the UPEPA does not apply against a person or entity primarily
engaged in the business of selling or leasing goods or services if the cause of action arises out of a
communication related to the person’s sale or lease of the goods or services. DonutNV is in the
business of selling franchise systems which allow its franchisees to sell food products to customers.
In connection with this, DonutNV—while not directly selling the food products—certainly
provides services to its franchisees, including assisting in the fit-out and design of the specialty
food trucks used, development of food products, advertising and training. There is also no doubt
that Defendants’ tortious and defamatory statements directly relate to DonutNV’s business and
commercial activities. Consequently, it is respectfully asserted that the UPEPA, by its own plan
terms, cannot be asserted against DonutNV.

F. Cases Decided Under The UPEPA

The UPEPA has been adopted by only a minority of states. Reviewing the state cases, it is
difficult—if not impossible—to come up with a uniform interpretation and application of this
supposedly uniform law. Federal cases have provided a somewhat more cogent and unified
analysis. These federal cases come in two major strains: those that decline to apply the UPEPA
in federal court as portions of the statute conflict with established Federal Rules of Civil Procedure

used to evaluate whether claims should be dismissed or adjudicated prior to trial and those that use
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the well-established standards of the Federal Rules of Civil Procedure to determine whether the
claims are so “meritless,” “baseless” or “frivolous” as to allow dismissal under the UPEPA.

In Jakes v. Youngblood, the Western District of Pennsylvania declined to apply the

UPEPA, holding that the Pennsylvania Supreme Court had not yet adopted procedural rules and
standards that the federal court could look to for guidance to dispose of such a motion, and also
holding that the standards of review that were set forth in the UPEPA conflicted with federal
standards to decide motions to dismiss and motions for summary judgment. 2025 WL 1208276, at
*1 (W.D. Pa. Apr. 25, 2025) (applying Pennsylvania law). The federal court indicated that it could
not apply such a statute in a diversity action. Id. at *4. If anything, Jakes casts doubt on the ultimate
viability of the statute as currently drafted (at least in federal court) and disapproved of the way
the statute seemed to upend well-established standards by which courts have historically disposed
of cases upon pre-trial motions. Other federal courts have reached this same result. See e.g., Peach

v. Hagerman, 2024 WL 1748443 (W.D. Ky. Apr. 23, 2024); Salaam v. Trump, 2025 WL 1789648

(E.D. Pa. June 27, 2025). While these cases, based on principles of federalism, are not completely
germane here, they do instruct caution in abandoning well-established standards of review in favor
of new statute that has yet to be fully interpreted and for which no specific and practical rules of
application have been adopted.

As for the second strain of cases, in Torchstar Corp. v. Hyatech, Inc., 2023 WL 137762

(E.D. Wash. Jan. 9, 2023), the federal court denied an early UPEPA motion brought by defendant
seeking dismissal of plaintiff’s claims, holding that the claims were well-pleaded and meritorious,
and that there were genuine issues of material fact in dispute that needed to be explored in
discovery before plaintiff’s claims could be dismissed. The federal court also noted that the

UPEPA allowed for early adjudication of only baseless claims (in other words, the statute does not
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provide—Ilet alone mandate—early adjudication of every claim that may touch on First

Amendment rights). Other federal courts have followed this procedure. See UHS of Provo

Canyon, Inc. v. Bliss, 2024 WL 4279243 (D. Utah Sept. 24, 2024) (denying UPEPA motion for

early adjudication because movant failed to meet its burden to dismiss plaintiffs’ claims under
Rule 12(b)(6) standards). These decisions comport with Defendants’ argument here, specifically,
that absent further procedural guidance as to how the UPEPA should be applied, this Court should
heavily lean on well-established standards of review pertinent to the motion in front of it (namely,
a motion for judgment on the pleadings).

G. DonutNV’s Claims Against Defendants Are Sufficiently Pleaded

Although not included in their motion for judgment on the pleadings, in their brief in
Defendants assert that DonutNV’s claims for tortious interference and defamation per se are
insufficiently pleaded. It is noteworthy that Defendants failed to demurrer on this basis but rather
filed an answer with new matter and counterclaims. Regardless, Defendants’ argument should be
rejected.

All elements of both claims are adequately pleaded, via statement of facts, allegations in
the counts themselves and from all reasonable inferences flowing from the allegations of the
Complaint, all of which must be construed in favor of the non-moving party — DonutNV. Also—
as is especially true for the defamation per se claim—Defendants’ contentions are classic
“speaking demurrers,” which would have been improper even had Defendants filed preliminary
objections (which they did not). While Defendants contend that third parties other than Defendants
posted the defamatory content on the Website, this is demonstrably untrue, as reflected by
Defendants’ personalized editorial shown in Exhibit 1 of the Complaint. (Compl. at Ex. 1).
Further, Defendants have refused to respond to any discovery seeking (i) the source of these posts,

(i1) the extent to which Defendants manipulated any information that was given to them by third
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parties, and (iii) what investigation Defendants may have performed to ensure that there was any
factual basis to the posts. This raises genuine material issues of fact, making disposition of
Plaintiff’s claims by a motion for judgment on the pleadings completely inappropriate.

While Defendants cherry-pick one of the posts identified as being a matter of opinion, this
post made by defendant Kelly—that “DonutNV franchise founders Alex Gingold & Amanda
Gingold are, I suspect, victims of bad advisers”—is not true opinion when considered in the
context of the other posts on the Website and Kelly’s self-professed decades of experience in the
franchise industry. “The bar of using an opinion to support a defamation claim is not absolute;
even if a statement is construed as an opinion, it can still be defamatory if it contained a

demonstrably false factual connotation.” Salaam v. Trump, 777 F. Supp. 3d 414, 425 (E.D. Pa.

2025). Here, the false factual connotations is in the plain language of the statement, that Alex and
Amanda Gingold—the owners of DonutNV—cannot properly select advisors. It remains to be
seen in discovery who these alleged advisors that Defendants refer to are, and what makes them
“bad.” In short, as with many motions for judgment on the pleading, the movant attempts to prove
too much before any discovery has been taken.

Plaintiff’s tortious interference claim is likewise adequately pleaded. There is no
requirement that a plaintiff, even considering Pennsylvania’s fact-pleading regime, plead the
particular evidence it will rely on in proving its claims and the basic material facts set forth in its

complaint. El-Garbaoui v. Ajayi, 260 A.3d 944, 963 (Pa. Super. Ct. 2021). There are no

heightened pleading requirements for tortious interference claims. Thus, the test of whether
Plaintiff’s claim is adequately pleaded does not hinge on technicalities such as those raised by
Defendants, but is distilled into two conditions, both of which are easily met here: (i) the

Complaint must adequately explain the nature of the claim to the opposing party so as to permit
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him to prepare a defense; and (ii) the Complaint must be sufficient to convince the Court that its

averments are not merely subterfuge. Commw. of Penna. v. Golden Gate Nat’l Senior Care LLC,

194 A.3d 1010, 1030 (Pa. 2018). Moreover, to assess whether a claim has been pleaded with the
requisite specificity, the allegations must be viewed in the context of the pleading as a whole. Id.
Especially considering that Defendants are self-professed experts in the franchise industry, and
that their entire business is—supposedly—criticizing various franchises, taking the Complaint as
a whole, DonutNV’s tortious interference claim is adequately pleaded. Defendants completely
understand what they are being accused of, and there is no indication of any subterfuge in any of
the allegations in the Complaint.

The cases cited by Defendants do nothing to advance their argument, or to undermine

Plaintiff’s claims. Chester Upland S.D. v. Rossi, 275 A.3d 1117 (Pa. Commw. Ct. 2022) was a

case by a school district against various county prothonotary offices for alleged overcharging of
court fees. The claims at issue were unjust enrichment and for declaratory relief, neither of which

is present in this lawsuit. Foster v. UPMC South Side Hosp., 2 A.3d 655 (Pa. Super. Ct. 2010)

was decided on summary judgment. Also, it should be noted that even if the Court finds a defect
in the pleadings at this point—and it should not—the proper course would be to allow DonutNV
to amend its Complaint. DonutNV respectfully asserts that this is unnecessary, and would only
serve to delay the case and consume more of the parties’—and the Court’s—resources.

Quite simply, looked at from any angle, Defendants’ motion for judgment on the pleadings
should be denied and this case should proceed forward into discovery.

VI. CONCLUSION

For the reasons set forth above, Plaintiff DonutNV respectfully requests that this Court: (i)
deny Defendants’ motion for judgment on the pleadings; (ii) order that Defendants file responses

and objections to Plaintiff’s outstanding discovery requests, along with corresponding document
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production, within ten (10) days of the issuance of the order; (iii) award costs, expenses, and
attorney’s fees to plaintiff DonutNV in connection with opposing this motion; and (iv) in
connection with (iii), allow a period of ten (10) days after the issuance of the order denying this
motion for DonutNV to submit an affidavit and other documentation pertaining to the recoverable

costs, expense, and attorney’s fees incurred in connection with Plaintiff opposing this Motion.

KLEHR HARRISON
HARVEY BRANZBURG LLP

Dated: August 4, 2025 By:  /s/D. Joseph Ferris
D. Joseph Ferris
William J. Clements
1835 Market Street, 14th Floor
Philadelphia, PA 19102
Ph (215) 569-2700
Fax (215) 568-6603
jferris@klehr.com
wclements@klehr.com

Attorneys for Plaintiff,
DonutNV Franchising, Inc.
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The information collected on this form is used solely for court administration purposes. This form does not
supplement or replace the filing and service of pleadings or other papers as required by law or rules of court.

. | Commencement of Action:
[ writ of Summons

Complaint
[ Transfer from Another Jurisdiction

[ petition

[ Declaration of Taking

Lead Plaintiff’s Name:
DonutNV Franchising, Inc.

Lead Defendant’s Name:
Sean Kelly and Relentless Inc.

Dollar Amount Requested:

[CJwithin arbitration limits

| Are money damages requested? Yes [0 No (check one) BEoutside arbitration limits
Is this a Class Action Suit? O Yes No Is this an MDJ Appeal? O Yes No

Name of Plaintiff/Appellant’s Attorney: D. Joseph Ferris and William J. Clements, Esquires

[0 Check here if you have no attorney (are a Self-Represented [Pro Se] Litigant)

| Nature of the Case: Place an ‘X”to the left of the ONE case category that most accurately describes your

PRIMARY CASE. If you are making more than one type of claim, check the one that
you consider most important.

| TORT (do not include Mass Tort)

[ Intentional

] Malicious Prosecution

] Motor Vehicle

[] Nuisance

[ Premises Liability

[ Product Liability (does not include
mass tort)

Slander/Libel/ Defamation

E:I Other:

| MASS TORT

] Asbestos

[] Tobacco

[] Toxic Tort - DES
[ Toxic Tort - Implant
[ Toxic Waste

[] Other:

CONTRACT (do not include udgments)
1 Buyer Plaintiff
[ Debt Collection: Credit Card
[] Debt Collection: Other

] Employment Dispute:
Discrimination
] Employment Dispute: Other

[] Other:

CIVIL APPEALS
Administrative Agencies
[ Board of Assessment
] Board of Elections

Dept. of Transportation
Statutory Appeal: Other

[ Zoning Board
O other:

PROFESSIONAL LIABLITY
] Dental
[0 Legal
[] Medical
[] Other Professional:

REAL PROPERTY
[ Ejectment
] Eminent Domain/Condemnation
] Ground Rent
] Landlord/Tenant Dispute
] Mortgage Foreclosure: Residential
] Mortgage Foreclosure: Commercial
[[] Partition
] Quiet Title
[ Other:

MISCELLANEOUS
[ Common Law/Statutory Arbitration
[] Declaratory Judgment
Mandamus
Non-Domestic Relations
Restraining Order
Quo Warranto
Replevin
Other:
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IN THE COURT OF COMMON PLEAS OF LANCASTER COUNTY, PENNSYLVANIA

DONUTNV FRANCHISING, INC,

25-00737

No. Cl-

Vs

SEAN KELLY and RELENTLESS INC,
t/d/b/aUNHAPPY FRANCHISEE

NOTICE

You have been sued in court. If you wish to defend against the claims set forth in the
following pages, you must take action within twenty (20) days after this complaint and
notice are served, by entering a written appearance personally or by attorney and filing
in writing with the court your defenses or objections to the claims set forth against you.
You are warned that if you fail to do so the case may proceed without you and a
judgment may be entered against you by the court without further notice for any money
claimed in the complaint or for any other claim or relief requested by the plaintiff. You
may lose money or property or other rights important to you.

YOU SHOULD TAKE THIS PAPER TO YOUR LAWYER AT ONCE. IF YOU DO NOT
HAVE A LAWYER, GO TO OR TELEPHONE THE OFFICE SET FORTH BELOW.
THIS OFFICE CAN PROVIDE YOU WITH INFORMATION ABOUT HIRING A
LAWYER.

IF YOU CANNOT AFFORD TO HIRE A LAWYER, THIS OFFICE MAY BE ABLE TO
PROVIDE YOU WITH INFORMATION ABOUT AGENCIES THAT MAY OFFER LEGAL
SERVICES TO ELIGIBLE PERSONS AT A REDUCED FEE OR NO FEE.

Lancaster Bar Association
Lawyer Referral Service
28 East Orange Street
Lancaster, PA 17602

Telephone: 717-393-0737
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KLEHR HARRISON HARVEY BRANZBURG LLP

D. Joseph Ferris (Pa. I.D. No. 314146)

William J. Clements (Pa. I.D. No. 86348)

1835 Market Street, 14" Floor

Philadelphia, PA 19103

Ph (215)569-2700

Fax (215) 568-6603

jferris@klehr.com Attorneys for Plaintiff,
wclements@klehr.com DonutNV Franchising, Inc.

IN THE COURT OF COMMON PLEAS OF LANCASTER COUNTY
SECOND JUDICIAL DISTRICT OF PENNSYLVANIA
CIVIL TRIAL DIVISION

DONUTNV FRANCHISING, INC.,
3745 South Highway 27

Suite A '

Clermont, FL 34711,

Plaintiffs, 7 3 7
V. C Docket No. 2 5
SEAN KELLY and RELENTLESS INC.,
t/d/b/a UNHAPPY FRANCHISEE,
2221 